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v’cTTe' ’ift' '■'1 iH ?i.®Fi' ^ Sf^t^ 

f ^ TPi' f;-vrT ^ 3r^r% ^ ^^1^ 

10 sFr^r, 1978 ^ Tpp Wr'- ^ ^ 

arfvTop^M f^iT «TT fsf) 4 t ^Tir*^ f^Tf 'TT'f; ^ff^^FT 
^ 3Fr5#T 191(l)('=f;) ^ sFFTR f^'^FT m ?nn-Tr 
4. f".-F ^ ntr 1^’ ; 

Tps^firfer ^ ^rfyvn? ^ 3r;^ 192(2) ^ 

13 a^f^, 1978 mTT amftF ^ iV<^r ^ 

FiFT TT fr^fvr arnfFr ^ tft TFft 
fTJ =FTT ‘TfaRT ^ TTiTT fTTf^ TTfr | ; 

anrfrT a{?l TFT (tf^ ^JTFFT) t ^^TFT 

(if^T^iTrr arfvtTTR') 1978 ^ ^fftt 25 sttt 

1033 GI/79 


^ffTWR- 3Ff^ 192(1) ^ ^tff ^ f^ TT>: ^iTftiFr 
EK TF?Tf?r TT 3Fr tt Ft hri iyT tft t ?1 

arfvTrrfTTT tfct | arTr grr fr^ areriF 

’TiiT t afrr f^rf^nr i^ifT TF^rtr tt ttw 

TJT f<i:rT t I 

stt: stt" if, jftTTT TTftr T^, mrr tt Ti ^T f q 

3T^ '[TfaRT STsfr'TTT T5l srTTT TiTTT f I 
TF^rfr »:rTT, 

*T^ r<"'ril, 14 fr^FTT, 1979 


'fTT T^ftr , 
»TTTcr TT TFTTf?r 

OTilffiT 


»ttot fTTfTTT arnibT 

mrw tr rh R arnrtT ^ (ptw- 

Tf 2,3 3FF?TT, 1979 

tffrm 3Fr5#^ 192(2) arEfir TF^^rtr t ttft 
fTT%-^'TTT Tfr^nr ^ arri#!- i91(l)(Ti) ^ 

artftr arrV fr? m Tfr arfVrrifTT frr^T ^ 
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vrror ^ ^ 192(2) ^ mT?r 

^ TT^FtT ^ ST'RT ^ ^ TTHT^ Tn>TT 

fVvK wr ^ 3mft^ 'sft 3rsr^ N? to ^A', ^ 
TOTK qr f^ ^ TRTW ?riR RT TOT Sf^ ^<^l< ^ 
3nfpr TOT ^ 'R TOOT aRT M', 3rf^pRf«r?r 
?rTO ^ I I 

as OTar TO" ¥TOr «ft 

?TPr 5raR- ^ ^3mT f 1 «fr 'STW ^ 3r^ 10 arror, 
1978 ^Pt <IPiafffl' ^ Sf^ q?t *fr 3r^ 71^ grA^ 
13 3R|'^, 1978 apr ^ TOT^T ^ fartlV^r aA" ^ 

^ I 

afr 5ITO % arraft srY ^ JTf t «A 3r^r^ 

f?r? TO EfA, ^ 1955 t Tfw ^-farAarap ^ rq- ^ 
fanftfw tt^ anf^ TOf^ ^ ^ f^RpAr ^ 
tTT Ti-var 5TW ar<cpi< ^ ?rrfrer 13 ^rorf, 1965 ^ 
3rT^ TOT ^ ^ ^ TOT «n 3 At ^ TK 100 a;. 

vft fcRifT wr STT 1 TOT^TO: «ft to apt 

1977 ^ 275-aTTtT (ST-^.) fTOFT apn faRf^'H sAt 

% TTbtr sr^ fTOR aPTT ag fararffapr fapaTT 

TOT I ^a^ ^ rpTTT f^rfTO aTOTaft^, STTO ’sW ^ 

aiTOTTO % 3pr^ ^TTA^ 13 TOf, 1978 afi 30^ TOT 
TTTO TO-TTTT aR 13 TOlTt, 1965 ^ afT^ ^ sAt 
T pr ari^fartiff?:^ ^ faraf^ ap^ fror aAr ar^ 

»A aftfro f^PTT H «fl TO qjt arror^ arwa: arfar- 

trr ^ TTTOTT TOT 1 

to: arf srapT f^ TOT f'TOTITO ag TO far^TOf ^ 
TOTR TO, fror aft TO TO TO fTOT 

TOT t aAr ^ TOTTf TT<«1< ^ arfarf^TO TOt TOT 

TOT I, aft TO afNTO ^ 3TTO#^ 191(1) (^) ap apf ^ 
TOTO ^ ar? fro f't Afp- ^ TO t" I 

TOftar ^ aft^ TrfcTfarfTO arftrfTOap, 1951 tA TOT 

146 ^ arafk arfvrofTO fapA^ ^ TfiR- ^ 

^ aPTif'TI^ 3TTTOr ^ aAa; TO TOlTO a^ fTO 'TWTOA 

^ TOarr ^aro 1 arTOT, 1978 TO TOafqrfr TOTO 
aA" t 

TOt wt aarfro TOfror afft 1977 ^ gar frofro ^ TTror 
frofr fTOrro fTO'g^i ^ atTOr ^ froNar arsfA ^ toto 

^ TOratar TOT TO TOTO t; TO TOTO ^ 'Tf^ftarr afi 
apTTO TO TOtA ^ ^ 3T^ TOTO ai^ TO TOTO I I 
TO^ sitdTORT farTOro-'TO farAror ^ TOstaro fTOnff 
^ Afarro afi TO^ 192 ^ farTOro to TOnfro totott 
aanan TO ^ fTOTOfA 7^ toTO ^ toTO A' amfro ^ 
^ TOTOTtfror ar^ t > TOrofar aiAc amfro TO arfy. 
TOtTOT TOtr fTOfrotTO arTOro fapTO toNtt ^ fronar 
TOR TO TOTO gl TO# aS TOTOTT TO farAgTOTO sR TOR 
it ?Ht I 

TOlfT, TOAtK TOTOTT To arrRFT a# TOW TORT 

TT^ frorwR rttott t i fararfror toA gt# tor, ttto 
TOTOT TTW TOTOTT RTOR TO TOa:, STTOT ^CIRT fapTO 
ITOAgTO # TOR a?^ A I fW fararffw ^ ^ TOTOTIT 
Rg 3TTO RWtTO ^ TOiR TO tot TOTT 'TOTOTO # 
RTOtj;# 3TO^ 13 TORtf, 1965 # TO tortTO 

TOtt TO TOar fTOr i 
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^ TOT TT^ ^ TO^ TO TOTfRTT 

TO RTR TO ^prTOr # Tor TO nf f^ # TOarR farTOTOr 
Ra.‘ TOH fATORTORT fTOAgRTTO R rTOTOt farfarRRTO 
wr garner A# TO rrtr ^ jfRjrr TO fTOTO rtrA TO, 
R5RRR aRTRTRR WT fRfapjfR, TOA aAf gt' 'RfTOT 
afRTO apT# rTO To Rfae R#f \ 

TO RTR TO RTTTOr, RTtTO aTORR: RRR fanr RT# TO 
RTRSIR 12 apfj^rT:, 1979 to RaTRT^ TO RRR ^ TOlf 
fTOfTORR ^ , 

?TO Tor anrTOR TO fTOTO ttjr TO fTOrrR TOsr TO 
TO froAgRT TO RfRatp it TTa^gRpR TO affRaprfa.Rl TO 
TTwr 'TT, TO TOTOtir (rrtTOrTO rTOrr) arNfRRR, 
1978 TO RTTT 25 srm TOTOtfr TO appTO^ 192 it* tTOtr 
RA rTOrR to TiR^anaR qTO fRT, faTRlR RTRT anRRRR;. 
TO RWr 1 rTOITOr aTR'TOR 192 TO stTOr Rg aRapFRi $ 
fR: fTOTO TpjR TO fRRTR TOsr TO fTOTO rrtr TO fTOTOgRT 
R RrarfaRR RRRRTR TO RRW RWRT RTafT RTf^ 
aAr Rf fro TRTOTfTO TO 3 tr ^ fTOTO rtot rr fTOfTOuRR' 
RR# TO affRRRfART RTR ap^ I I fTOTO A RtTOR apT 
fRRTC I fro TRagTOTO ffTTr fTORT RRT fTOTOR Ra^ aATO 
fRRT RTRT RTTgA RRtfTO R"? 3TRRTR gl ^ t I gTR TO 

TO araR RTRRt TO arrTOR # rTO TOTOTOr amiRT | i 

apsffRTT TO TOT- AR"- TOTOl^ TOtr Rrtr TO 

arfTORRRT # RRRTOfR fRtRR? ffTOTO TOIrttr RR to I 
aAr % TOT RTR # RgRR TO fTO TOTOrTR TO fRRTRTR 
RRtoTO to apTRK m Rg RTOT R^T RRR TO RTJRRTR TO 

RRR Rmr Riarr RTfgTT I 

■RTOraK TO Rg aTfrofarTOfTOr RRRT f fTO Rl^fR 

JTTT fTORT RRT fATOR Ra^ RTRR rTOt fRRT RTTT RRffTO 
Rg arRRRT TO ^ t ‘ qfTRTRRRRR faiTOR RTTIRR TIR 
TO RTR TOTOIRT RTRT t I 

RTCT RR aTRR fATORR aTTR^RT 

[r. ttr:. 7(49)/79-fTO.-2l 
RTR. TO- TTR, TOTOrtrTO, RfRR 

MINISTRY OF LAW, JUSTICE AND COMPANY 
AFFAIRS 

(Legislative Department) 

NOTIFICATION 

New Delhi, the 27th December, 1979 

S,0. 871(E).—^The following Order made by the President 
is published for general information :— 

ORDER 

Whereas a petition dated the 10th August, 1978, was sub¬ 
mitted by Shri Madan Lai Shukla, former Member of Parlia¬ 
ment, to the President against Shrj Arjun Singh Gharu, a 
fitting member of the Legislative Assembly of Madhya Pra¬ 
desh, alleging that he has become subject to disqualification 
for mcmberablp of that Assembly in terms of article 191(1) 
(a) of the Constitution ; 

And whereas the President had made a reference to the 
Flection Commission under article 192(2) of the Constitution, 
on the 13th October, 1978, for the opinion of the Commission, 
on the question whether the aforesaid person had become 
subject to such disqualification; 



II—3(ii)] 


WJ TTJfW : 


2001 


And whereas Ibe Election Commission is of the opinion 
<vide Annexurc) that by reason of the amendment of the pro¬ 
visions of article 192(1) of the Constitution by section 25 of 
the Constitution (Forty-fourth Amendment) Act» 1978, the 
President hag no longer any jurisdiction to give a decision 
on the, said question and that the said reference has become 
infntctuoufl and has, therefore, returned the said reference to 
the President; 

Now, therefore, 1, Neelam Sanjiva Reddy, President of 
India, do hereby return the said petition to the petitioner 
aforementioned, 

Rashtrapati Bhavan, 

New Delhi, the 14th December, 1979 

NEELAM SANJIVA REDDY, 
President of India 

ANNEXURB 

ELECTION COMMISSION OF INDIA 
Before the Election Commission of India 

New Delhi, the 23rd October, 1979 

In rc ■, Reference from the President under Article 192(2) 
of the Constitution—Alleged disqualification of Shri 
Arjun Singh Gharu under Article 191(1) (a) of the 
Constitution of India, 

OPINION 

This reference case from the President of India under arti¬ 
cle 192(2) of the Constitution of India relates to the alleged 
disqualification of Shri Ariun Singh Gharu a sitting member 
of the Legislative Assembly of Madhya Pradesh, on me 
ground that he has been holding an otficc of profit at the 
relevant time under the Madhya Pradesh Government. 

The question before the President has been raised by 
Shri Madan Lai ShukJa, ex-M.P, Ihe petition of Shn ShuLla 
was preferred to the President on the 10th August, 1978 and 
it was referred to the Commission on the 13th October, 
1978. 

In his petition, Shri Shukla had contended that Shri Arjun 
Singh Gharu, employed as a sub-inspector of Police since 
1955, was removed from service by the Order of the Madhya 
Pradesh Government dated the 13th July, 1965, on his being 
convicted in a criminal case and he was also fined Rs. lOH- 
Subsequently, Shri Gharu was declared elected to the Madhya 
Pradesh Legislative Assembly in June, 1977 from 275-Sawcr 
(SC) assembly constituency. The Court of Ihe 5th Civil 
Judge, Class I, Indore by its Order dated the 13th March, 
1978, struck down the Order dated the 13th July, 1965, of 
the State Government as illegal and void and further declared 
that Shri Gharu should be deemed to be in continuous service 
of the Government as before. 

The question, therefore, arose as to whether by virtue of 
the findings of the Court restoring Shri Gharu to his post 
and treating him to be in continuous service of the Govern¬ 
ment as before, Shri Gharu became disqualified within the 
meaning of article 191(1) ('a) of tbc Constitution for being 
a member. 


The Commission proceeded under section 146 of the Re¬ 
presentation of the People Act, 1951, to enquire into the 
question of alleged disqualification and for this purpose com¬ 
menced the proceedings on the 1st November, 1978 with the 
issue of notices to the Parties. 

Any aggrieved person who can seek relief in regard to any 
disqualification existing at the time of election held in 1977 
through an election i>etition could not file such a petition 
now in the present case on account of the limitation of time. 
At the same time, because of the ruling of the Supreme Court 
based on the interpretation of Article 192 of the Constitution 
in matters iclating to pre-election disqualification, the Com¬ 
mission docs not nave any jurisdiction in such cases. The 
jurisdiction of the President and the Commission will be 
attracted only in relation to post-election disqualifications i,e. 
after a person has become a member of the Legislature, 

However, the present case is a peculiar one which has 
come up before the Commission. At the time of standing 
for election, Shrj Gharu, a dismissed servant of State Govern¬ 
ment was not prima facie suffering under any disqualification. 
But after he has been elected, he succeeded in his litigation 
and as a result thereof, he was deemed to be in continuous 
service as before, i.c. from the 13th July, 1965. 

Since the question raised certain legal doubts, the counsel 
for Shri Gharu was called upon to support his contentions 
with clear ruling of the Supreme Court, if'any, in a decided 
case of similar nature instead of citing decisions purely deal¬ 
ing with pre-election and post-election disqualifications. 

At the hearing held on the 12th October, 1979, the counsel 
for Shri Gharu could not cite any such decision inspite of 
long period allowed to him. 

Meanwhile, it became necessary for the Commission to 
apply its mind to the question of jurisdiction of the President 
in regard to disqualification of a member of the Legislature 
of a State which arose as a consequence of amendment made 
to article 192 of the Constitution by section 25 of the Con¬ 
stitution (Forty-Fourth Amendment) Act, 1978. Under 
amended article 192, any question relating to the disqualifi¬ 
cation of a member of a House of the Legislature of a State 
is required to be raised before the Governor and that the 
President has no longer the jurisdiction to decide such _ a 
question. For this reason, the Commission is of the view 
that the reference made by the President should be returned 
to him as it had become infriictuous. Similar view has been 
taken by the Commission in other cases recently. 

The Advocate for the petitioner Shri M. L. Shukla, ex- 
M.P. accepted The above legal position and agreed that the 
question should now be raised before the Governor _ of 
Madhya Pradesh in terms of the provisions of the Constitu¬ 
tion as they stand today. 

Accordingly, I hold that the reference made by the 
President should be returned to him as it has become infruc- 
tuoiis. Consequently, the reference is hereby returned with 
the above opinion. 

S. L. SHAKDHER, 
Chief Election Commissioner of India 

[No. F. 7(49)/79-Leg. II] 
R, V. S. PERI SASTRI, Secy, 
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